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DEPARTMENT OF EDUCATION

34 CFR Parts 668, 682, and 685
RIN 1840-AD26
[Docket ID ED-2018-OPE-0027]

Student Assistance General
Provisions, Federal Family Education
Loan Program, and William D. Ford
Federal Direct Loan Program

AGENCY: Office of Postsecondary
Education, Department of Education.
ACTION: Final rule.

SUMMARY: The Department of Education
(Department or We) establishes new
Institutional Accountability regulations
governing the William D. Ford Federal
Direct Loan (Direct Loan) Program to
revise a Federal standard and a process
for adjudicating borrower defenses to
repayment claims for Federal student
loans first disbursed on or after July 1,
2020, and provide for actions the
Secretary may take to collect from
schools the amount of financial loss due
to successful borrower defense to
repayment loan discharges. The
Department also amends regulations
regarding pre-dispute arbitration
agreements or class action waivers as a
condition of enrollment, and requires
institutions to include information
regarding the school’s internal dispute
resolution and arbitration processes as
part of in the borrower’s entrance
counseling. We amend the Student
Assistance General Provisions
regulations to establish the conditions
or events that have or may have an
adverse, material effect on an
institution’s financial condition and
which warrant financial protection for
the Department, update the definitions
of terms used to calculate an
institution’s composite score to conform
with changes in certain accounting
standards, and account for leases and
long-term debt. Finally, we amend the
loan discharge provisions in the Direct
Loan Program.

DATES: These regulations are effective
July 1, 2020. The incorporation by
reference of certain publications listed
in these regulations is approved by the
Director of the Federal Register as of
July 1, 2020. Implementation date: For
the implementation dates of the
included regulatory provisions, see the
Implementation Date of These
Regulations in SUPPLEMENTARY
INFORMATION.

FOR FURTHER INFORMATION CONTACT: For
further information related to borrower
defenses to repayment, pre-dispute
arbitration agreements, internal dispute
processes, and guaranty agency fees,

Barbara Hoblitzell at (202) 453—7583 or
by email at: Barbara.Hoblitzell@ed.gov.
For further information related to false
certification loan discharge and closed
school loan discharge, Brian Smith at
(202) 453-7440 or by email at:
Brian.Smith@ed.gov. For further
information regarding financial
responsibility and institutional
accountability, John Kolotos (202) 453—
7646 or by email at: John.Kolotos@
ed.gov. For information regarding
recalculation of subsidized usage
periods and interest accrual, Ian Foss at
(202) 377-3681 or by email at:
Ian.Foss@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION:
Executive Summary

Purpose of This Regulatory Action

Section 455(h) of the Higher
Education Act of 1965, as amended
(HEA), authorizes the Secretary to
specify in regulation which acts or
omissions of an institution of higher
education a borrower may assert as a
defense to repayment of a Direct Loan.
The regulations at 34 CFR 685.206(c)
governing defenses to repayment were
first put in place in 1995. Those 1995
regulations specified that a borrower
may assert as a defense to repayment
“any act or omission of the school
attended by the student that would give
rise to a cause of action against the
school under applicable State law,” (the
State law standard) but were silent on
the process to assert a claim.

In May 2015, a large nationwide
school operator, filed for bankruptcy.
The following month, the Department
appointed a Special Master to create and
oversee a process to provide debt relief
for the borrowers associated with those
schools, who had applied for student
loan discharges on the basis of the
Department’s authority to discharge
student loans under 34 CFR 685.206(c).

As aresult of difficulties in
application, interpretation of the State
law standard, and the lack of a process
for the assertion of a borrower defense
claim in the regulations, the Department
began rulemaking on the topic of
borrower defenses to repayment. On
November 1, 2016, the Department
published final regulations *
(hereinafter, “2016 final regulations”)
on the topic of borrower defenses to
repayment, which significantly
expanded the rules regarding how

181 FR 75926.

borrower defense claims could be
originated and how they would be
adjudicated. The 2016 final regulations
were developed after the completion of
a negotiated rulemaking process and
after receiving and considering public
comments on a notice of proposed
rulemaking. In accordance with the
HEA, the 2016 final regulations were
scheduled to go into effect on July 1,
2017.

On May 24, 2017, the California
Association of Private Postsecondary
Schools (CAPPS) filed a Complaint and
Prayer for Declaratory and Injunctive
Relief in the United States District Court
for the District of Columbia (Court),
challenging the 2016 final regulations in
their entirety, and in particular those
provisions of the regulations pertaining
to: (1) The standard and process used by
the Department to adjudicate borrower
defense claims; (2) financial
responsibility standards; (3)
requirements that proprietary
institutions provide warnings about
their students’ loan repayment rates;
and (4) the provisions requiring that
institutions refrain from using
arbitration or class action waivers in
their agreements with students.2

In light of the pending litigation, on
June 16, 2017, the Department
published a notification of the delay of
the effective date 3 of certain provisions
of the 2016 final regulations under
section 705 of the Administrative
Procedure Act? (APA), until the legal
challenge was resolved (705 Notice).
Subsequently, on October 24, 2017, the
Department issued an interim final rule
(IFR) delaying the effective date of those
provisions of the final regulations to
July 1, 2018,5 and a notice of proposed
rulemaking to further delay the effective
date to July 1, 2019.6 On February 14,
2018, the Department published a final
rule delaying the regulations’ effective
date until July 1, 2019 (Final Delay
Rule).”

Following issuance of the 705 Notice,
the plaintiffs in Bauer filed a complaint
challenging the validity of the 705
Notice.8 The attorneys general of
eighteen States and the District of
Columbia also filed a complaint
challenging the validity of the 705

2Complaint and Prayer for Declaratory and
Injunctive Relief, California Association of Private
Postsecondary Schools v. DeVos, No. 17-cv—00999
(D.D.C. May 24, 2017).

382 FR 27621.

45 U.S.C. 705.

582 FR 49114.

682 FR 49155.

783 FR 6458.

8 Complaint for Declaratory and Injunctive Relief,
Bauer v. DeVos, No. 17—-cv—1330 (D.D.C. Jul. 6,
2017).
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Notice.? Plaintiffs in both cases
subsequently amended their complaints
to include the IFR and the Final Delay
Rule, and these cases were consolidated
by the Court.

In November 2017, the Department
began a negotiated rulemaking process.
The resultant notice of proposed
rulemaking was published on July 31,
2018 (2018 NPRM).10 The 2018 NPRM
used the pre-2016 regulations, which
were in effect at the time the NPRM was
published, as the basis for proposed
regulatory amendments.

The 2018 NPRM also expressly
proposed to rescind the specific
regulatory revisions or additions
included in the 2016 final regulations,
which were not yet effective.
Accordingly, the preamble of the 2018
NPRM generally provided comparisons
between the regulations as they existed
before the 2016 final regulations, the
2016 final regulations, and the proposed
rule. The Department received over
30,000 comments in response to the
2018 NPRM. Many commenters
compared the Department’s proposed
regulations to the 2016 final regulations,
when the 2016 final regulations differed
from a proposed regulatory change in
the 2018 NPRM. The Department also
provided a Regulatory Impact Analysis
that was based on the President’s F'Y
2018 budget request to Congress, which
assumed the implementation of the
2016 final regulations.

On September 12, 2018, the Court
issued a Memorandum Opinion and
Order in the consolidated matter,
finding the challenge to the IFR was
moot, declaring the 705 Notice and the
Final Delay Rule invalid, and convening
a status conference to consider
appropriate remedies.1?

Subsequently, on September 17, 2018,
the Court issued a Memorandum
Opinion and Order immediately
vacating the Final Delay Rule and
vacating the 705 Notice, but suspending
its vacatur of the 705 Notice until 5 p.m.
on October 12, 2018, to allow for
renewal and briefing of CAPPS’ motion
for a preliminary injunction in CAPPS
v. DeVos and to give the Department an
opportunity to remedy the deficiencies
with the 705 Notice.12 The Department
decided not to issue a revised 705
notice.

On October 12, 2018, the Court
extended the suspension of its vacatur
until noon on October 16, 2018.13 On

9 Massachusetts v. U.S. Dep’t of Educ., No. 17—
c¢v-01331 (D.D.C. Jul. 6, 2017).

1083 FR 37242.

11 Bauer, No. 17—cv-1330.

12 Bauer, No. 17—cv—1330.

13 Minute Order (Oct. 12, 2018), Bauer, No. 17—
cv-1330.

October 16, 2018, the Court denied
CAPPS’ motion for a preliminary
injunction, ending the suspension of the
vacatur.14

In the 2018 NPRM, we proposed to
rescind provisions of the 2016 final
regulations that had not yet gone into
effect.15 However, as detailed in the
Department’s Federal Register notice of
March 19, 2019,16 as a result of the
Court’s decision in Bauer, those
regulations have now become effective.
This change necessitates technical
differences in the structure of this
document, which rescinds certain
provisions, and amends others, of the
2016 final regulations that have taken
effect, compared with that of the 2018
NPRM.

In particular, while the 2018 NPRM
technically proposed to amend the pre-
2016 regulations (in addition to
proposing that the 2016 regulations be
rescinded), these final regulations, as a
technical matter, amend the 2016 final
regulations which have since taken
effect. Thus, we describe the changes to
the final regulations and show them in
the amendatory language at the end of
the document based on the currently
effective 2016 final regulations. We do
this in order to accurately instruct the
Federal Register’s amendments to the
Code of Federal Regulations.

With the 2016 final regulations in
effect, the Department initially
considered publishing a second NPRM
that used those regulations as the
starting point, rather than the pre-2016
regulations. However, given that the
policies we proposed in the 2018 NPRM
were not affected by the set of
regulations that served as the
underlying baseline, and that we
provided a meaningful opportunity for
the public to comment on each of the
regulatory proposals in the NPRM and
on the rescission of the 2016 final
regulations, we determined that an
additional NPRM would further delay
the finality of the rulemaking process
for borrowers and schools without
adding meaningfully to the public’s
participation in the process. The
Department addressed the provisions in
these final regulations in the 2018
NPRM and afforded the public a
meaningful opportunity to provide
comment. For these reasons, despite the
intervening events since publication of
the 2018 NPRM, we are proceeding with
the publication of these final
regulations.

14Memorandum Opinion and Order, CAPPS, No.
17—cv—0999 (Oct. 16, 2018).

15 See: 83 FR 37250-51.

16 84 FR 9964.

Additionally, after further
consideration, we are keeping many of
the regulatory changes that were
included in the 2016 final regulations.
Some of the revisions proposed in the
2018 NPRM are essentially the same as,
or similar to, the revisions made by the
Department in the 2016 final
regulations, which are currently in
effect. The Department is not rescinding
or further amending the following
regulations in title 34 of the Code of
Federal Regulations, even to the extent
we proposed changes to those
regulations in the 2018 NPRM:

e §668.94 (Limitation),

e §682.202(b) (Permissible charges by
lenders to borrowers),

e §682.211(i)(7) (Forbearance),

¢ §682.405(b)(4)(ii) (Loan
rehabilitation agreement),

¢ §682.410(b)(4) and (b)(6)(viii)
(Fiscal, administrative, and enforcement
requirements), and

e §685.200 (Borrower eligibility).

The Department also did not propose
to rescind in the 2018 NPRM, and is not
rescinding here, 34 CFR 685.223, which
concerns the severability of any
provision of subpart B in part 685 of
title 34 of the Code of Federal
Regulations; 34 CFR 685.310, which
concerns the severability of any
provision of subpart C in part 685 of
title 34 of the Code of Federal
Regulations; or 34 CFR 668.176, which
concerns the severability of any
provision of subpart L in part 668 of
title 34 of the Code of Federal
Regulations. If any provision of subparts
B or Cin part 685, subpart L in part 668,
or their application to any person, act,
or practice is at some point held invalid
by a court, the remainder of the subpart
or the application of its provisions to
any person, act, or practice is not
affected.

While the negotiated rulemaking
committee that considered the draft
regulations on these topics during 2017—
2018 did not reach consensus, these
final regulations reflect the results of
those negotiations and respond to the
public comments received on the
regulatory proposals in the 2018 NPRM.
The regulations are intended to:

¢ Provide students with a balanced,
meaningful borrower defense to
repayment claims process that relies on
a single, Federal standard;

¢ Grant borrower defense to
repayment loan discharges that are
adjudicated equitably, swiftly, carefully,
and fairly;

¢ Encourage students to directly seek
remedies from schools when acts or
omissions by the school, including
those that do not support a borrower
defense to repayment claim, fail to
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provide a student access to the
educational or job placement
opportunities promised, or otherwise
cause harm to students;

e Ensure that schools, rather than
taxpayers, bear the burden of billions of
dollars in losses from approvals of
borrower defense to repayment loan
discharges;

¢ Establish that the Department has a
complete record to review in
adjudicating claims by allowing schools
to respond to borrower defense to
repayment claims and provide evidence
to support their responses;

¢ Discourage schools from
committing fraud or other acts or
omissions that constitute
misrepresentation;

¢ Encourage closing institutions to
engage in orderly teach-outs rather than
closing precipitously;

e Enable the Department to properly
evaluate institutional financial risk in
order to protect students and taxpayers;

¢ Eliminate the inclusion of lawsuits
as a trigger for letter of credit
requirements until those lawsuits are
settled or adjudicated and a monetary
value can be accurately assigned to
them;

e Provide students with additional
time to qualify for a closed school loan
discharge and protect students who
elect this option at the start of a teach-
out, even if the teach-out exceeds the
length of the regular lookback period;

e Adjust triggers for Letters of Credit
to reflect actual, rather than potential,
liabilities; and

¢ Reduce the strain on the
government, and the delay to borrowers
in adjudicated valid claims, due to large
numbers of borrower defense to
repayment applications.

Summary of the Major Provisions of
This Regulatory Action: For the Direct
Loan Program, the Final Regulations

¢ Establish a revised Federal standard
for borrower defenses to repayment
asserted by borrowers with loans first
disbursed on or after July 1, 2020;

¢ Revise the process for the assertion
and resolution of borrower defense to
repayment claims for loans first
disbursed on or after July 1, 2020;

¢ Provide schools and borrowers with
opportunities to provide evidence and
arguments when a defense to repayment
application has been filed and to
provide an opportunity for each side to
respond to the other’s submissions, so
that the Department can review a full
record as part of the adjudication
process;

¢ Require a borrower applying for a
borrower defense to repayment loan
discharge to supply documentation that

affirms the financial harm to the
borrower is not the result of the
borrower’s workplace performance,
disqualification for a job for reasons
unrelated to the education received, or
a personal decision to work less than
full-time or not at all;

e Revise the time limit for the
Secretary to initiate an action to collect
from the responsible school the amount
of any loans first disbursed on or after
July 1, 2020, that are discharged based
on a successful borrower defense to
repayment claim for which the school is
liable;

e Modify the remedial actions the
Secretary may take to collect from the
responsible school the amount of any
loans discharged to include those based
on a successful borrower defense to
repayment claim for which the school is
liable; and

¢ Expand institutional responsibility
and financial liability for losses
incurred by the Secretary for the
repayment of loan amounts discharged
by the Secretary based on a borrower
defense to repayment discharge.

The final regulations for the Direct
Loan Program also include many of the
same or similar provisions as the 2016
regulations, which are currently in
effect. For example, both the 2016
regulations and these final regulations:

¢ Require a preponderance of the
evidence standard for borrower defense
to repayment claims;

e Provide that a violation by a school
of an eligibility or compliance
requirement in the HEA or its
implementing regulations is not a basis
for a borrower defense to repayment
unless the violation would otherwise
constitute a basis under the respective
regulations;

e Allow the same universe of people
to file a borrower defense to repayment
claim, as the definition of ‘“borrower” in
the 2016 final regulations is the same as
the definition of “borrower” in these
final regulations;

e Provide a borrower defense to
repayment process for both Direct Loans
and Direct Consolidation Loans;

e Allow the Secretary to determine
the order in which objections will be
considered, if a borrower asserts both a
borrower defense to repayment and
other objections;

¢ Require the borrower to provide
evidence that supports the borrower
defense to repayment;

e Automatically grant forbearance on
the loan for which a borrower defense
to repayment has been asserted, if the
borrower is not in default on the loan,
unless the borrower declines such
forbearance;

¢ Require the borrower to cooperate
with the Secretary in the borrower
defense to repayment proceeding; and

e Transfer the borrower’s right of
recovery against third parties to the
Secretary.

The final regulations also revise the
Student Assistance General Provisions
regulations to:

¢ Provide that schools that require
Federal student loan borrowers to sign
pre-dispute arbitration agreements or
class action waivers as a condition of
enrollment to make a plain language
disclosure of those requirements to
prospective and enrolled students and
place that disclosure on their website
where information regarding admission,
tuition, and fees is presented; and

e Provide that schools that require
Federal student loan borrowers to sign
pre-dispute arbitration agreements or
class action waivers as a condition of
enrollment to include information in the
borrower’s entrance counseling
regarding the school’s internal dispute
and arbitration processes.

The final regulations also:

e Amend the financial responsibility
provisions with regard to the conditions
or events that have or may have an
adverse material effect on an
institution’s financial condition, and
which warrant financial protection for
students and the Department;

e Update composite score
calculations to reflect certain recent
changes in Financial Accounting
Standards Board (FASB) accounting
standards;

e Update the definitions of terms
used to describe the calculation of the
composite score, including leases and
long-term debt;

¢ Revise the Direct Loan program’s
closed school discharge regulations to
extend the time period for a borrower to
qualify for a closed school discharge to
180 days;

¢ Revise the Direct Loan program’s
closed school loan discharge regulations
to specify that if offered a teach-out
opportunity, the borrower may select
that opportunity or may decline it at the
beginning of the teach-out, but if the
borrower accepts it, he or she will still
qualify for a closed school discharge
only if the school fails to meet the
material terms of the teach-out plan or
agreement approved by the school’s
accrediting agency and, if applicable,
the school’s State authorizing agency;

o Affirm that in instances in which a
teach-out plan is longer than 180 days,
a borrower who declines the teach-out
opportunity and does not transfer
credits to complete a comparable
program, continues to qualify, under the
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exceptional circumstances provision, for
a closed school loan discharge;

e Modify the conditions under which
a Direct Loan borrower may qualify for
a false certification discharge by
specifying that the borrower will not
qualify for a false certification discharge
based on not having a high school
diploma in cases when the borrower
could not reasonably provide the school
a high school diploma and has not met
the alternative eligibility requirements,
but provided a written attestation, under
penalty of perjury, to the school that the
borrower had a high school diploma;
and

e Require institutions to accept
responsibility for the repayment of
amounts discharged by the Secretary
pursuant to the borrower defense to
repayment, closed school discharge,
false certification discharge, and unpaid
refund discharge regulations.

e Prohibit guaranty agencies from
charging collection costs to a defaulted
borrower who enters into a repayment
agreement with the guaranty agency
within 60 days of receiving notice of
default from the agency.

Timing, Comments and Changes

On July 31, 2018, the Secretary
published a notice of proposed
rulemaking (NPRM) for these parts in
the Federal Register.” The final
regulations contain changes from the
NPRM, which are fully explained in the
Analysis of Comments and Changes
section of this document.

Implementation Date of These
Regulations: Section 482(c) of the HEA
requires that regulations affecting
programs under title IV of the HEA be
published in final form by November 1,
prior to the start of the award year (July
1) to which they apply. However, that
section also permits the Secretary to
designate any regulation as one that an
entity subject to the regulations may
choose to implement earlier with
conditions for early implementation.

The Secretary is exercising her
authority under section 482(c) of the
HEA to designate the following new
regulations at title 34 of the Code of
Federal Regulations included in this
document for early implementation
beginning on September 23, 2019, at the
discretion of each institution, as
appropriate:

(1) Section 668.172(d).

(2) Appendix A to Subpart L of Part
668.

(3) Appendix B to Subpart L of Part
668.

The Secretary has not designated any
of the remaining provisions in these

1783 FR 37242.

final regulations for early
implementation. Therefore, the
remaining final regulations included in
this document are effective July 1, 2020.

Incorporation by Reference. In
§ 668.172(d) of these final regulations,
we reference the following accounting
standard: Financial Accounting
Standards Board (FASB) Accounting
Standards Update (ASU) 2016—02,
Leases (Topic 842).

FASB issued ASU 2016-02 to
increase transparency and comparability
among organizations by recognizing
lease assets and lease liabilities on the
balance sheet and disclosing key
information about leasing arrangements.
This standard is available at
www.fasb.org, registration required.

Public Comment. In response to our
invitation in the July 31, 2018, NPRM,
more than 38,450 parties submitted
comments on the proposed regulations,
which included comments also relevant
to the 2016 regulations, the
implementation of which had been
delayed.

We discuss substantive issues under
the sections of the proposed regulations
to which they pertain. Generally, we do
not address technical or other minor
changes or recommendations that are
out of the scope of this regulatory action
or that would require statutory changes
in the preamble.

Analysis of Comments and Changes

An analysis of the comments and of
any changes in the regulations since
publication of the 2018 NPRM follows.

Borrower Defenses—General
(§685.206)

Comments: Many commenters
supported the Department’s proposals to
improve the borrower defense to
repayment regulations. These
commenters asserted that the proposed
regulations would provide the necessary
accountability in the system to prevent
fraud, while giving borrowers a path to
a more expedient resolution of
complaints through arbitration or a
school’s internal dispute processes.

Some commenters claim that the
regulations demonstrate government
overreach by creating regulations that
would add billions of dollars to Federal
spending.

Discussion: We appreciate the
comments in support of the proposed
borrower defense to repayment
regulations.

We disagree with commenters who
state that these regulations represent
government overreach. Section 455(h) of
the HEA authorizes the Secretary to
specify in regulation which acts or
omissions of an institution of higher

education a borrower may assert as a
defense to repayment of a Direct Loan.
Section 455(h) of the HEA states:
“Notwithstanding any other provision
of State or Federal law, the Secretary
shall specify in regulations which acts
or omissions of an institution of higher
education a borrower may assert as a
defense to repayment of a loan made
under this part, except that in no event
may a borrower recover from the
Secretary, in any action arising from or
relating to a loan made under this part,
an amount in excess of the amount such
borrower has repaid on such loan.”

The Department is not creating a new
borrower defense to repayment program
but rather is revising the terms under
which a borrower may assert a defense
to repayment of a loan, for loans first
disbursed on or after July 1, 2020, which
is the anticipated effective date of these
regulations. The Department believes
that these regulations strike an
appropriate balance between attempting
to correct aspects of the 2016 final
regulations, that people criticized as
Federal Government overreach, and the
interests of students, institutions, and
the Federal Government.

The Department acknowledges that
the 2016 final regulations anticipated
that taxpayers would bear a great
expense and seeks to cabin that burden
through these final regulations. The
Department generally seeks to decrease
costs to Federal taxpayers and decrease
Federal spending through these final
regulations. These costs are more fully
outlined through the Regulatory Impact
Assessment section to follow.

Changes: None.

Comments: One group of commenters
supported the regulations for providing
a better balance between relief for
borrowers and due process for schools
by providing both parties with an equal
opportunity to provide evidence and
arguments and to review and respond to
evidence. These commenters
acknowledged that balance is essential
to a fair process. They expressed
concern, however, that the pendulum
has shifted too far once again and
asserted that in comparison to the 2016
final regulations, the proposed
regulations, which elevated the
evidentiary standard to clear and
convincing, make it too difficult for
borrowers to obtain relief.

Other commenters generally opposed
the Department’s proposed rules
concerning the borrower defense to
repayment. One commenter suggested
that the proposed rules would
effectively block relief for the vast
majority of borrowers, while shielding
institutions from accountability for their
misconduct.
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Another group of commenters
contended that the NPRM favors
predatory institutions over students,
doing so based upon unsupported
assertions and hypotheticals that ignore
and distort data and evidence.

Discussion: We appreciate the
commenters’ concern that, in attempting
to strike a balance, the pendulum may
have swung too far, making it more
difficult for harmed borrowers to receive
relief. Similarly, the Department
appreciates the commenters’ recognition
that the proposed regulations better
balance the rights of students and
institutions alike. In the sections below,
we discuss changes we have made in
the final regulations to achieve the
balance and fairness commenters from
all perspectives encouraged.

For example, and as described below,
under the final regulations, borrowers
will be required to demonstrate a
misrepresentation by a preponderance
of the evidence instead of the clear and
convincing evidence proposed
alternative standard that was included
in the 2018 NPRM.

We disagree with commenters who
contend that the proposed rules would
have blocked relief to borrowers who
were victimized by bad actors.
Nevertheless, we have revised the rules
to provide a fairer and more equitable
process for borrowers to seek relief
when institutions have committed acts
or omissions that constitute a
misrepresentation and cause financial
harm to students. The Department, in
turn, has a process to recover the losses
the Department sustains from
institutions as a result of granting
borrower defense to repayment
discharges. This process is outlined in
subpart G of Part 668, of Title 34 of the
Code of Federal Regulations.

We also disagree with commenters
that the proposed rules indicate that the
Department sides with institutions over
students, and notes that those
commenters used unsupported
assertions and hypothetical examples to
support their comments. We disagree
that the proposed regulations would
have shielded bad actors from being
held accountable for their actions. These
final regulations send a clear and
unequivocal message that institutions
need to be truthful in their
communications with prospective and
enrolled students.

Throughout this document, as in the
2018 NPRM, we explain the reasons and
rationales for these final regulations
using data and real-world examples,
while drawing upon the Department’s
experience since the publishing of the
2016 final regulations. The Department
remains committed to protecting

borrowers and taxpayers from
institutions engaging in predatory
behavior—regardless of whether those
institutions are propriety, non-profit,
selective, or open enrollment—which
includes misrepresenting an
institution’s admissions standards and
selectivity. The proposed and final
regulations also ensure that schools are
accountable to taxpayers for losses from
the appropriate approval of borrower
defense to repayment claims. Borrowers
continue to have a meaningful avenue to
seek a discharge from the Department,
and nothing in these rules burdens a
student’s ability to access consumer
protection remedies at the State level.

Changes: None.

Comments: Several commenters
expressed dismay at the Department’s
30-day timetable, which the
commenters characterized as
accelerated, for considering comments
and publishing a final rule. These
commenters felt that a “rush to
regulate” had resulted in a public
comment period that did not give the
public enough time to fully consider the
proposals and a timeline that did not
afford the Department enough time to
develop an effective, cost-efficient rule.
Another commenter also asserted that
we were following a hastened review
schedule and were inappropriately
allowing only a 30-day comment period
on an NPRM that the commenter asserts
was riddled with inaccuracies. The
commenter said that, while the APA
requires a minimum of 30 days for
public comment during rulemaking,8 a
longer period was needed in this
instance to allow affected parties to
provide meaningful comment and
information to the Department. The
commenter noted that the
Administrative Conference of the
United States recommends a 60-day
comment period when a rule is
economically significant and argued
that this recommendation is appropriate
in this case due to the vast number of
individuals affected by a regulation that
modifies the Department’s
responsibilities for over $1 trillion in
outstanding loans.

Discussion: We disagree with the
commenters who contend that the
Department’s timetable for developing
borrower defense to repayment
regulations did not give the public
enough time to fully consider the
proposals. The 30-day public comment
period provided sufficient time for
interested parties to submit comments,
particularly given that prior to issuing
the proposed regulations, the
Department conducted two public

185 U.S.C. 553(d).

hearings and three negotiated
rulemaking sessions, where
stakeholders and members of the public
had an opportunity to weigh in on the
issues at hand. The Department also
posted the 2018 NPRM on its website
several days before publication in the
Federal Register, providing
stakeholders additional time to view the
proposed regulations and consider their
viewpoints on the NPRM. Further, the
Department received over 30,000
comments, many representing large
constituencies. The large number of
comments received indicates that the
public had adequate time to comment
on the Department’s proposals.

Additionally, the 30-day period
referenced in 5 U.S.C. 553(d) refers to
the period of time between the
publication of a substantive rule and its
effective date and not the amount of
time necessary for public comment. The
applicable case law, interpreting the
APA, specifies that comment periods
should not be less than 30 days to
provide adequate opportunity to
comment.

With respect to the comment
concerning inaccuracies in the NPRM,
we address those concerns in response
to comments summarized below.

Changes: None.

Comments: Another group of
commenters offered their full support
for our efforts to assist students in
addressing wrongs perpetrated against
them by schools that acted fraudulently
or made a misrepresentation with
respect to their educational services.
The commenters asserted that, when
students are defrauded, they need to
have the means to remedy the situation.
According to these commenters,
colleges routinely overpromise and
under-deliver for their students and
must be held accountable to their
students for their failures. These
commenters recommended the
Department proactively use the many
tools already at its disposal to uniformly
pursue schools throughout each sector
of higher education that are not serving
their students well rather than rely on
the borrower defense to repayment
regulations, which necessarily provide
after-the-fact relief for borrowers. The
commenters asserted that addressing a
problem before it becomes a borrower
defense to repayment issue should be
the first priority, thus saving current
and future students from harm. Another
group of commenters offered a similar
suggestion and proposed that the
Department examine the effectiveness of
its gatekeeping obligations under title IV
of the HEA as well as the nature of its
relationship with accrediting agencies
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and States, to prevent participation by
bad actors in the title IV programs.

Another group of commenters who
generally supported the proposed
regulations noted areas of concern or
disagreement. They suggested that we
amend the regulations to provide a
“material benefit” to schools that do not
have a history of meritorious borrower
defense to repayment claims. These
commenters also propose that the
regulations address the “moral hazard”
created by giving students an
opportunity to receive an education and
raise alleged misrepresentations to
avoid paying for that education after
they complete their education. These
commenters would like the Department
to mitigate the proliferation of “scam
artists” and opportunists who advertise
their ability to obtain, on behalf of a
borrower, “student loan forgiveness”.
They also would like to discourage
attorneys from exploiting students
through the Department’s procedural
rules, while harming the higher
education sector and the taxpayers in
the process.

Discussion: We agree with
commenters who suggest that a better
approach is to stop misrepresentation
before it starts, rather than providing
remedies after the student has already
incurred debt and expended time and
energy in a program that does not
deliver what it promised. We also agree
the Department should proactively use
the many tools already at its disposal
such as program reviews and findings
from those reviews to pursue schools
throughout each sector of higher
education that are not serving their
students well. The Department devotes
significant resources to the oversight of
title IV participants and makes every
effort to work with accrediting agencies
and States to identify problems early,
including identifying schools that
should be prevented from participating
in title IV programs altogether. The
Department recognizes accrediting
agencies, and only recognized
accrediting agencies may accredit
institutions so that the institutions may
receive Federal student aid.® The
Department of Education’s Program
Compliance Office has a School
Eligibility Service Group that examines,
analyzes, and makes determinations on
the initial and renewal eligibility
applications submitted by schools for
participation in Federal student aid
programs.20 This Office also performs

1920 U.S.C. 1001, et seq.; 34 CFR 600.2; 34 CFR
600.20; 34 CFR 668.13.

201J.S. Dep’t of Educ., Office of Federal Student
Aid, Principal Office Functional Statements,
available at https://www2.ed.gov/about/offices/list/
om/fs_po/fsa/program.html.

financial analyses, monitors financial
condition, and works with state
agencies and accrediting agencies.2! The
Office monitors schools and their
agents, through on-site and off-site
reviews and analysis of various reports,
to provide early warnings of program
compliance problems so that
appropriate actions may be taken.22

We do not believe it is necessary or
appropriate, nor does the Department
possess the legal authority, to provide
“material benefit” to schools that follow
the law and, therefore, do not have a
history of meritorious borrower defense
to repayment claims. The Department
expects that all schools, in every sector,
will engage in a forthright and honest
manner with their prospective and
enrolled students and, therefore, the
Department has the discretion to impose
certain consequences upon schools who
commit certain types of
misrepresentations, even if an
institution has previously provided
accurate information to students.

We agree that a borrower defense to
repayment regulation that is poorly
constructed, under the statute, may
create a ““moral hazard” by giving
students an opportunity to complete
their education and raise alleged
misrepresentations to avoid paying for
that education. These regulations,
however, include a process by which
the Department receives information
from both a borrower and the school.
The Department will evaluate whether a
borrower defense to repayment claim is
meritorious, and the borrower will
receive a discharge only if the borrower
demonstrates, by a preponderance of the
evidence, that the institution made a
misrepresentation.

We share the concern of commenters
regarding the proliferation of people
described by the commenter as ‘“‘scam
artists” and opportunists who
disingenuously advertise “student loan
forgiveness” and of some plaintiff’s
attorneys, and others, who seek to
exploit borrowers. The Department,
along with the Consumer Financial
Protection Bureau (CFPB) and the
Federal Trade Commission (FTC),
receive and investiga